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 1.  TIME:  9:00   CASE#: MSC14-00133 
CASE NAME: FOSS MARITIME COMPANY VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Continued to July 6, 2017 at 9 a.m. per fax of counsel. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00133 
CASE NAME: FOSS MARITIME COMPANY VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY FOSS MARITIME COMPANY 
* TENTATIVE RULING: * 
 
Continued to July 6, 2017 at 9 a.m. per fax of counsel. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-00133 
CASE NAME: FOSS MARITIME COMPANY VS. COUNTY OF CONTRA COSTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to July 6, 2017 at 9 a.m. per fax of counsel. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
HEARING ON MOTION FOR ORDER DISQUALIFYING OPPOSING COUNSEL / LAW FIRM 
FILED BY PIL LEE ORBISON 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Order Disqualifying Opposing Counsel and her Law Firm 
(“Motion”) filed by Plaintiff Pil Lee Orbison (“Plaintiff” or “Orbison”). Plaintiff is in pro per. 
Defendants City of Hercules, Dan Romero, Myrna De Vera, David Biggs, John Patrick Tang, 
Kristina Griffith, Pedro Jimenez, Gregory Dwyer, and John Delgado (collectively, “Defendants” 
or “City Defendants”) oppose the motion and request sanctions pursuant to Code of Civil 
Procedure § 177.5 and § 128.5.  

The Court notes that this Motion is substantially similar to Plaintiff’s previous motions to have 
counsel for Defendants disqualified. See Declaration of Pil Lee Orbison filed August 17, 2016 
and “Motions to Disqualify Opposing Councils [sic] for Representing Nine Individual Defendants” 
filed August 31, 2016. The Court denied this Motion on October 13, 2016. Notwithstanding that 
this Order resolved the issue of counsel disqualification, Plaintiff requested in her “Objection to 
Demurrer” that she be given leave to amend her Complaint “to add new complaints of Conflict of 
Interest complaint against Defendant John Patrick Tang and his law firm.” Plaintiff’s Objection to 
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Demurrer, December 2, 2016. Plaintiff also sought to revisit this issue in other filings with the 
court on November 29, 2016 (“In Support of Plaintiff’s Objection to City Defendants Demurrer: 
Supplemental Informations [sic]”) at 3, and November 28, 2016 (“Objections to Defendants’ 
Demurrer of October 6, 2016) at 10. 

As a consequence, the instant motion would appear to be a request to reconsider this Court’s 
prior orders with respect to disqualifying opposing counsel. The Court may not entertain a 
Motion for Reconsideration absent a showing of new or different facts, law, or circumstances. 
Code of Civil Procedure § 1008(e); Le Francois v. Goel (2005) 35 Cal.4th 1094, 1101-04 
(provisions of CCP § 1008 are jurisdictional in relation to a party’s motion). 

The Court has carefully reviewed Plaintiff’s Motion briefing and no new or different facts, law, 
or circumstances have been identified. 

The motion is denied. 

The City Defendants’ request for sanctions is denied. Sanctions pursuant to § 128.5 “shall be 
imposed consistently with the standards, conditions, and procedures set forth in subdivisions 
(c), (d), and (h) of Section 128.7.” Code of Civ. Proc. § 128.5(f). Section 128.7(c)(1) requires 
that a motion for sanctions “be made separately from other motions or requests” and served, 
but not filed with the Court “unless, within 21 days after service of the motion … the challenged 
paper, claim, defense, contention, allegation, or denial is not withdrawn or appropriately 
corrected.” Code of Civ. Proc. § 128.7(c)(1). This procedural perquisite does not appear to have 
been met here. As a consequence, Defendants’ request under § 128.5 is procedurally improper. 
The Court also declines to impose sanctions under § 177.5. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 6/15/17 at 9:00 in Dept. 33. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01851 
CASE NAME: STEWART VS. COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of STEWART 
FILED BY COUNTY OF CONTRA COSTA, CHRISTINA REICH 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer to plaintiff’s Second Amended Complaint, 
brought by defendants County of Contra Costa and Christina Reich.  The demurrer to the 
Seventh Cause of Action for aiding and abetting, and the Thirteenth Cause of Action for 
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defamation, is sustained without leave to amend.  The demurrer to the First, Second, and Tenth 
Causes of Action is overruled.  Defendants shall file an answer on or before June 2, 2017. 
 
 1st and 2nd C/As (FEHA Discrimination).  Plaintiff has now adequately alleged facts 
suggesting a discriminatory motive.  (SAC, ¶ 23.)  Given “the difficulties of proof” associated 
with pleading and proving the subjective question of motive, which is “likely to depend on 
circumstantial evidence,” the Court does not believe that a strict standard of pleading should be 
applied.  (Mamou v. Trendwest Resorts, Inc. (2008) 165 Cal.App.4th 686, 713.) 
 
 7th C/A (Aiding and Abetting).  Plaintiff has not alleged facts indicating that anyone 
other than defendant Reich harassed plaintiff, and as the authorities cited in the reply 
memorandum state, an individual employee cannot be held liable for aiding and abetting the 
corporate employer in acts of discrimination and retaliation.  Plaintiff attempts to finesse this rule 
by alleging that defendant Reich and a non-party employee aided and abetted each other in 
causing the corporate employer to commit acts of discrimination and retaliation: this attempt is 
clever, but clearly lacks merit. 
 
 10th C/A (Labor Code 1102.5(b)).  In the Court’s ruling on the demurrer to the First 
Amended Complaint, the Court noted that plaintiff’s Labor Code section 1102.5 cause of action 
was confusing because it seemed to conflate causes of action under subdivisions (b) and (c).  
In the Second Amended Complaint, plaintiff cured this defect by making each subdivision the 
subject of a separate cause of action.  Doing so did not exceed the scope of plaintiff’s leave to 
amend.  (See, Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1015 [new cause of action 
permissible because it “directly responds to the court's reason for sustaining the earlier 
demurrer”].)  The Court notes that defendants do not offer any substantive attack on the merits 
of this cause of action. 
 
 13th C/A (Defamation).  The demurrer is sustained on the same ground stated in the 
Court’s ruling on the previous demurrer: the assertion of poor work performance is a non-
actionable opinion.  Plaintiff’s attempt to draw a distinction between the assertion that work is 
“unsatisfactory,” and the assertion that work “needs significant improvement in multiple areas,” 
is not persuasive. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01851 
CASE NAME: STEWART VS. COUNTY OF CONTRA COSTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 15, 2017, at 9:00 a.m., in Department 33. 
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 8.  TIME:  9:00   CASE#: MSC16-02223 
CASE NAME: ESSAYED VS. LANGUAGELINE 
HEARING ON MOTION TO CHANGE VENUE 
FILED BY ONLINE INTERPRETERS 
* TENTATIVE RULING: * 
 
Continued to June 8, 2017 @ 9:00 a.m., Dept. 33 per agreement of counsel. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-02223 
CASE NAME: ESSAYED VS. LANGUAGELINE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 8, 2017 @ 9:00 a.m., Dept. 33 per agreement of counsel. 
 

  

10.  TIME:  9:00   CASE#: MSC16-02428 
CASE NAME: SENAVSKY VS. BOAMAN 
HEARING ON DEMURRER TO CROSS-COMPLAINT of BOAMAN 
FILED BY JOAN SENAVSKY 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by cross-defendant Joan Senavsky, 
individually and as trustee of the Val G. Senavsky and Joan E. Senavsky Trust (“Joan”). 
(Because many of the relevant individuals involved in this case share the surname Senavsky or 
Hobbs, the Court refers to certain people by their given names; no disrespect is intended.)  

The Demurrer is directed to the cross-complaint (“XC”) filed by defendants and cross-
complainants William Boaman and Jeff Boaman, both of them individually and doing business 
as Walnut Creek Automotive (collectively, “Boamans”). The Boamans oppose the Demurrer. 

Brief Factual Background 

For purposes of the Demurrer, the Court must accept as true all factual allegations contained in 
the XC. Accordingly, the Court takes the following factual background from the XC. 

Starting in 1978, the Boamans operated an auto repair business on a piece of property they 
leased from Val Senavsky (“Val”). The lease specifically permitted the Boamans also to operate 
a paid parking business on the premises, and to sublease specific portions of the property. Val 
knew about and consented to these activities. (XC ¶¶ 8-14, 25.) Subsequently, the original lease 
was extended, at least through February 1990. (XC ¶ 13.) After that, there were subsequent 
leases (the dates of which are not alleged in the XC), during which Val was aware of and 
verbally consented to the parking lot activity. (XC ¶¶ 17-18, 26.) 

In March 2015, a written lease was signed that covered the five-year term from March 1, 2015 to 
February 28, 2020 (the “2015 Lease”). (XC ¶ 19.) There is no dispute that the 2015 Lease 
allowed the Boamans to use the property for the auto repair business only, and forbade the 
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Boamans from subletting any portion of the property. (XC ¶¶ 22-23.) From the allegations of the 
XC, it can fairly be inferred that Joan knew about the paid parking and the meters “throughout 
the entire term of the multiple leases.” (XC ¶ 27.) 

In 2016, Joan demanded half of the revenue from the parking lot. (XC ¶ 28.) Subsequently, 
Joan wanted the Boamans to expand the portion of the property that was used for paid parking. 
(XC ¶¶ 30-32.) Ultimately, the Boamans declined to do so, and so Joan terminated the lease. 
(XC ¶ 34.) 

First Cause of Action 

The First Cause of Action is for breach of contract and breach of the implied covenant of quiet 
enjoyment. 

The Demurrer argues that the Boamans were required to allege any claim for breach of the 
implied covenant as a separate claim. The Court rejects that argument. A breach of an implied 
covenant in a contract is merely one possible way that a party to a contract (such as a lease) 
can breach that contract. It need not be stated as a separate cause of action. See Andrews v. 
Mobile Aire Estates (2005) 125 Cal.App.4th 578, 590 (tenant may sue for breach of contract 
damages when covenant of quiet enjoyment is breached). 

The Court also rejects the Demurrer’s contention that the contract(s) are not alleged specifically 
enough. The Court considers the allegations in the XC sufficient to state the legal effect of the 
relevant contracts, i.e., that Joan and others leased a particular piece of property to the 
Boamans. The XC also alleges the substance of the provisions relevant to this dispute: those 
related to defining and limiting the permitted uses of the property. It is proper for a plaintiff to 
allege the existence of a contract by alleging its legal effect. Heritage Pacific Financial, LLC v. 
Monroy (2015) 215 Cal.App.4th 972, 993 (plaintiff alleges legal effect of contract where the 
substance of its relevant terms is alleged). 

It does not seem to be in dispute that on its face, the 2015 Lease prohibited the Boamans from 
using the property for any purpose other than their auto repair business. It also is not disputed 
that the Boamans in fact used the property at least partially to operate a paid parking business. 
Joan is alleged to have had knowledge of that use “throughout the entire term of the multiple 
leases.” (XC ¶ 27.) 

It is well-settled that if the factual allegations of a complaint are adequate to state a cause of 
action under any legal theory, then the pleading is sufficient to withstand demurrer. E.g., City of 
Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 870. 

Here, the XC alleges that Joan had knowledge that the Boamans were using the property to 
operate a paid parking business, including during the 2015 Lease. (XC ¶¶ 27-28.) She did not 
object to the Boamans’ use of the property in this manner until it became clear that they would 
not share the revenue with her as she desired. (XC ¶¶ 30-32.) The Court considers that the 
allegations of the XC are sufficient to allege that Joan waived her right to enforce the 2015 
Lease’s provision that the Boamans use the property exclusively for their auto repair business.  

In Gould v. Corinthian Colleges, Inc. (2011) 192 Cal.App.4th 1176, the Second District Court of 
Appeal found that when a lessor (like Joan here) engages in conduct that manifests an intent to 
relinquish a known right, including a condition contained in a lease, the lessor can waive that 
condition. Id. at p. 1179-1180. See also CACI 336. Whether a condition is waived is a question 
of fact. Id. at p. 1179. The Court declines to resolve a question of fact, i.e., whether Joan’s 
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conduct was sufficient to constitute a waiver of the provisions of the 2015 Lease that limited the 
use of the property to an auto repair business, in connection with a demurrer. 

As for uncertainty, a cause of action is uncertain when the complaint is such that the defendant 
cannot determine what it must respond to. Williams v. Beechnut Nutrition Corp. (1986) 185 
Cal.App.3d 135, 139. The XC alleges more than enough to put Joan on notice as to what she 
must answer. 

As to the first cause of action, the Demurrer is overruled. 

Second Cause of Action 

The second cause of action is for intentional interference with contractual relations. The XC 
must allege (1) a contract between the Boamans and a third party; (2) that Joan knew about the 
contract; (3) that Joan intended to disrupt the performance of the contract; (4) that Joan’s 
conduct prevented performance or made if more expensive or difficult; (5) that the Boamans 
were harmed as a result; and, (6) that Joan’s conduct was a substantial factor in causing the 
Boamans’ harm. CACI 2201. 

Here, the XC alleges facts that support each element of this cause of action. A contract between 
the Boamans and Regional Parking is alleged. (XC ¶ 45.) Joan’s knowledge of that contract is 
alleged. (Id.) The termination of the lease is alleged to have prevented the Boamans from 
performing that contract. (XC ¶ 46.) Resulting harm is alleged. (XC ¶ 47.) And it is manifest from 
the allegations of the XC that Joan’s conduct in terminating the lease is alleged to have been a 
substantial factor in bringing about that harm. 

The Demurrer contends that the XC does not allege that Joan’s conduct was “wrongful,” in that 
she was permitted to terminate the 2015 Lease. As set forth above, the Court considers the 
factual allegations of the XC sufficient to implicate the doctrine of waiver with respect to the 
provision in the 2015 Lease that limited the Boamans’ use of the property to operating an auto 
repair business and prohibited the Boamans from subletting any part of the property. The Court 
does not agree that these provisions compel the conclusion, as a matter of law, that Joan did 
not engage in any wrongful conduct.  

As to the second cause of action, the Demurrer is overruled. 

Third Cause of Action 

The third cause of action is for intentional interference with prospective economic advantage. 
The XC must allege (1) that the Boamans and a third party were in an economic relationship 
that probably would have resulted in an economic benefit to the Boamans; (2) that Joan knew 
about the relationship; (3) that Joan intended to disrupt the relationship (she knew that her 
conduct was substantially certain to cause disruption with the relationship); (4) that Joan 
engaged in wrongful conduct; (5) that the relationship was disrupted; (6) that the Boamans were 
harmed; and, (7) that Joan’s wrongful conduct was a substantial factor in causing the Boamans’ 
harm. CACI 2202-2203. 

The Demurrer relies on much the same argument as it does with respect to the second cause of 
action, and so for the same reasons stated above with respect to the second cause of action, 
the Demurrer to the third cause of action is overruled. 

Fourth Cause of Action 
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The fourth cause of action is for negligent interference with prospective economic advantage. 
The XC must allege (1) that the Boamans and a third party were in an economic relationship 
that probably would have resulted in an economic benefit to the Boamans; (2) that Joan knew or 
should have known about the relationship; (3) that Joan knew or should have known that this 
relationship would be disrupted if she failed to act with reasonable care; (4) that Joan failed to 
act with reasonable care; (5) that Joan engaged in wrongful conduct; (6) that the relationship 
was disrupted; (7) that the Boamans were harmed; (8) that Joan’s wrongful conduct was a 
substantial factor in causing the Boamans’ harm. CACI 2204. 

The Demurrer relies on the same arguments it makes with respect to the second and third 
causes of action to conclude that the fourth cause of action is deficient. For the same reasons 
the Court articulates above, the Court rejects those arguments. The Demurrer to the fourth 
cause of action is overruled. 

Fifth Cause of Action 

The fifth cause of action is for wrongful termination of the lease/tenancy. 

The opposition concedes that “the Fifth Cause of Action seeks only contract damages.” (Opp. 
12:16.) It is therefore difficult to see how this cause of action is distinct from the first cause of 
action, which is for breach of contract.  

The Demurrer to the fifth cause of action is sustained. Leave to amend is granted, but any 
amendment should make clear how the fifth cause of action is distinct from the first cause of 
action. 

Sixth Cause of Action 

The sixth cause of action is for financial elder abuse. To state a cause of action for financial 
elder abuse under Welf. & Inst. Code § 15610.30(a)(1-3), the plaintiff must allege that the 
defendant took, secreted, appropriated, obtained, or retained real or personal property of an 
elder or a dependent adult for a wrongful use or with intent to defraud or both, assisted in such 
activity, or achieved those ends through undue influence. Property has been taken for a 
wrongful use if the person taking it knew or should have known that the taking was likely to be 
harmful to the elder or dependent adult. See Welf. & Inst. Code § 15610.30(b). 

The Demurrer appears to argue that because Joan’s “taking” of the property was permitted by 
the 2015 Lease, there can be no action for financial elder abuse. The Court has already rejected 
the contention that it can be decided at this stage of the proceedings that Joan’s “taking” of the 
property was not wrongful as a matter of law. As a result, this argument must fail. 

The Demurrer also argues that the allegations are conclusory in that they do not identify the 
specific monies that Joan allegedly took from the Boamans, or the specific contracts the benefits 
of which the Boamans were deprived of as a result of Joan’s conduct. Here, the Court must 
agree.  

Paragraph 69 does not identify any of the “leases and agreements with third parties for the use 
of W. Boaman’s leased property” that purportedly form the basis of the financial elder abuse 
cause of action. A statutory cause of action (such as financial elder abuse) must be pled with 
particularity. Every fact essential to statutory liability must be pled. See, e.g., Richardson-
Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061. If the basis 
of the financial elder abuse cause of action is that Joan’s conduct deprived the Boamans of 
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contractual benefits, then those contracts and the specific benefits involved must be alleged with 
particularity. 

The Demurrer to the sixth cause of action is sustained with leave to amend. 

Conclusion 

As to the first, second, third, and fourth causes of action, the Demurrer is overruled. 

As to the fifth and sixth causes of action, the Demurrer is sustained with leave to amend. 

Should the Boamans choose to amend in response to this ruling, any first amended cross-
complaint shall be served and filed on or before June 23, 2017. 

The Court previously ordered cross-defendant Frank Hobbs, Jr., to answer or otherwise plead in 
response to the cross-complaint on or before June 9, 2017. Given the Court’s ruling above, the 
Court relieves Mr. Hobbs of that obligation. If the Boamans do not amend their cross-complaint 
in response to this ruling, Mr. Hobbs shall answer or otherwise plead to the cross-complaint on 
or before June 27, 2017. If the Boamans elect to file a first amended cross-complaint, Mr. Hobbs 
may answer or otherwise plead to the first amended cross-complaint on or before July 28, 2017. 
All other properly served cross-defendants also may answer or otherwise plead to any first 
amended cross-complaint on that date. 

Joan is ordered to provide notice of this ruling and the revised responsive pleading dates to 
Mr. Hobbs. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

11.  TIME:  9:00   CASE#: MSC17-00008 
CASE NAME: VIKRAM RANA VS. JESSIE DENNEN 
HEARING ON MOTION TO STRIKE REQUEST FOR EXEMPLARY DAMAGES 
FROM COMPLAINT  /  FILED BY JESSIE DENNEN 
* TENTATIVE RULING: * 
 

Defendant Jessen Dennen’s motion to strike Plaintiff’s Request for Exemplary 

Damages is granted with leave to amend.   

  Plaintiff has not pled sufficient facts from which a conscious disregard of probable 

injury to other may be reasonably inferred. Dawes v. Superior Court (1980) 111 

Cal.App.3d 82 and Taylor v. Superior Court (1979) 24 Cal.3d 890.  Although the Cal. 

Supreme Court in Taylor, it was decided before the amendment to Civil Code § 3294. The 

Supreme Court in Taylor held, “One who wilfully consumes alcoholic beverages to the 

point of intoxication, knowing that he thereafter must operate a motor vehicle, thereby 

combining sharply impaired physical and mental faculties with a vehicle capable of great 

force and speed, reasonably may be held to exhibit a conscious disregard of the safety of 

others.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 897.)  
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 Both Taylor and Dawes were decided before the 1987 amendment to Civil Code § 

3294, to add “despicable conduct” as part of the definition to “malice.”  According the Cal. 

Supreme Court, “the statute's reference to ‘despicable’ conduct seems to represent a new 

substantive limitation on punitive damage awards…   As amended to include this word, 

the statute plainly indicates that absent an intent to injure the plaintiff, "malice" requires 

more than a "willful and conscious" disregard of the plaintiffs' interests. The additional 

component of "despicable conduct" must be found.”  (College Hospital Inc. v. Superior 

Court (1994) 8 Cal.4th 704, 725.)    

Pleading driving “under the influence,” without alleging any other aggravating facts 

is insufficient to infer a conscious disregard of the probable injury to others. Therefore, 

Plaintiff has not pled facts constituting malice and no ground for imposition of punitive 

damages under Civil Code §3294.   

           Plaintiffs shall file and serve the amended complaint on or before June 8, 2017. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00024 
CASE NAME: ADAMS VS. MILLS 
HEARING ON MOTION TO STRIKE EXEMPLARY DAMAGE ALLEGATIONS 
FILED BY DERRICK MILLS 
* TENTATIVE RULING: * 
 
           Defendant Derrick Mill’s motion to Exemplary Damages Allegations from the Complaint 
is granted with leave to amend.   
 
            In order to survive a motion to strike an allegation of punitive damages, the ultimate facts 
showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  Plaintiffs have not pled facts from which a 
conscious disregard of probable injury to other may be reasonably inferred. Dawes v. Superior 
Court (1980) 111 Cal.App.3d 82 and Taylor v. Superior Court (1979) 24 Cal.3d 890.  
 
           Although the Cal. Supreme Court in Taylor held, “One who wilfully consumes alcoholic 
beverages to the point of intoxication, knowing that he thereafter must operate a motor vehicle, 
thereby combining sharply impaired physical and mental faculties with a vehicle capable of great 
force and speed, reasonably may be held to exhibit a conscious disregard of the safety of 
others.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 897.)  Both 
Taylor and Dawes were decided before the 1987 amendment to Civil Code § 3294, to add 
“despicable conduct” as part of the definition to “malice.”   Plaintiffs have not alleged any 
aggravating circumstances that makes Defendant’s conduct “despicable” with the definition of 
“malice.” As amended, Civil Code 3294 requires more than a "willful and conscious" disregard of 
the plaintiffs' interests. The additional component of "despicable conduct" must be found.”  
(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)  The courts have defined 
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“despicable conduct” as “conduct that is so vile, base, contemptible, miserable, wretched or 
loathsome that it would be looked down upon and despised by ordinary decent people." (Henry 
v. Lehman Commer. Paper, Inc. (In re First Alliance Mortg. Co.) (9th Cir. 2006) 471 F.3d 977, 
998.) 
 
            Here, Plaintiffs alleged Defendant, “while driving an automobile under the influence of 
alcohol, turned into the path of Plaintiffs’ vehicle, causing a collision with Plaintiffs’ vehicle, 
which injured Plaintiffs.”  Plaintiffs further allege, “Defendant knew prior to driving his vehicle and 
being involved in the collision that he was too intoxicated to drive.”  Plaintiffs have essentially 
pled driving “under the influence,” without alleging any other aggravating facts in which malice 
may be inferred.   
 
             Plaintiffs shall file and serve the amended complaint on or before June 8, 2017. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

13.  TIME:  9:00   CASE#: MSC17-00034 
CASE NAME: GOLDEN STATE LUMBER, INC. VS. LEE 
HEARING ON MOTION TO STRIKE PRAYER FOR ATTORNEY FEES FROM ANSWER 
FILED BY GOLDEN STATE LUMBER, INC. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

14.  TIME:  9:00   CASE#: MSC17-00158 
CASE NAME: MORRELL VS. SUNNYVALE CARE 
HEARING ON MOTION FOR PREFERENCE  ( CCP 36A ) 
FILED BY KENNETH ARNOLD MORRELL, KAREN ELAINE MORRELL 
* TENTATIVE RULING: * 
 
This matter is continued to June 22, 2017 at 9 a.m. in Department 33.  On or before June 8, 
2017, plaintiff shall file and serve a declaration attaching any additional evidence in support of 
the motion.  Ideal evidence would be a declaration from a physician stating the condition of 
plaintiff Kenneth Morrell that warrants granting the motion, including diagnosis and prognosis.  
However, the court will also accept a letter from a physician and/or copies of pertinent medical 
records.  On or before June 15, 2017, defendant may file a further brief, not to exceed five 
pages, explaining why plaintiff’s additional evidence is still insufficient to warrant granting 
the motion. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
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15.  TIME:  9:00   CASE#: MSC17-00248 
CASE NAME: TERCERO VS. LAMA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY THUPTIN LAMA 
* TENTATIVE RULING: * 
 
Sustained with leave to amend for the reasons set forth in the moving papers.  No opposition.  
First Amended Complaint with specific allegations setting forth the factual basis of each cause 
of action to be filed and served by June 9, 2017. 
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

16.  TIME:  9:00   CASE#: MSL06-03704 
CASE NAME: KELKRIS ASSOCIATES VS. YLAGAN 
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT 
FILED BY JOSEPH C. YLAGAN SR. 
* TENTATIVE RULING: * 
 
Denied.  The Renewal of Judgment was proper pursuant to CCP 683.130.  
 
*** If argument is requested, counsel shall contact Dept. 33 on 5/17/17.  Argument shall 
occur on June 15, 2017 at 9:00 a.m. in Department 33. 
 

  

17.  TIME:  9:00   CASE#: MSL16-01695 
CASE NAME: PORTFOLIO VS. STALLWORTH 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Appear on June 15, 2017 at 9:00 AM in Dept. 33. 
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ADD-ON 

 

18.  TIME:  9:00   CASE#: MSN16-2353 
CASE NAME: 119 CATALINE AVENUE ANTIOCH, CA 
HEARING ON PETITION RE UNRESOLVED CLAIMS TO SURPLUS PROCEEDS 
FILED BY PLM LOAN MANAGEMENT SERVICES, INC. 
* TENTATIVE RULING: * 
 
Appear on June 15, 2017 at 9:00 AM in Dept. 33. 
 

 

 


